Abstract
measures. 6 The prediction most often repeated is that by 2050, between 200 and 250 million people will be displaced by climate change 7 -a ten-fold increase over current numbers of documented refugees and internally displaced people. 8 Other estimates vary from between 25 million to 1 billion climate migrants by 2050. 9 This leaves no doubt that while the numbers are uncertain, the phenomenon is not. The disruption to current patterns of human settlement and migration as a result of climate change will be widespread and severe.
Despite this looming crisis, international law provides insufficient protection to those who are displaced by climate change. In most cases, those who are forced to relocate will not fall within current protection frameworks. This gap at international law should be of particular concern to New Zealand, which is likely to face increasing migration demands from neighbouring Pacific Island Countries and Territories (PICTs) -states which are particularly vulnerable to the impacts of climate change and where levels of outmigration are likely to be high. This creates a considerable incentive for New Zealand to begin to examine possible responses to this issue.
The purpose of this paper is to examine the case for New Zealand action on the issue of climate change displacement in the Pacific and to present possible policy responses. It argues that in order to ensure "migration with dignity", 10 a New Zealand response should focus on the implementation of pre-emptive, voluntary migration schemes to increase mobility in the Pacific. This paper concludes that these schemes should build upon New
Zealand's existing immigration framework and include the expansion of permanent and temporary migration schemes, as well as the implementation of labour-training programmes aimed at Pacific peoples.
6 Frank Biermann and Ingrid Boas "Protecting Climate Refugees -The Case for a Global Protocol"
The discussion will proceed first by outlining the current lack of protection at international law. Secondly it will examine why this lack of protection is of particular salience to New Zealand, and the case for New Zealand action on the issue. It then discusses the general shape which a New Zealand policy response should take. Finally, substantive policy recommendations are provided.
II The International Legal Framework
The international legal regime grants only marginal protection to those who are displaced by climate change. This protection deficit has been the subject of considerable attention in legal scholarship, 11 reports by international organisations and non-governmental organisations, 12 and international and regional fora, 13 and it is now well-accepted that in most cases, those who are displaced by climate change will be unable to gain protection Business, Innovation and Employment. 17 The applicant was a citizen of Kiribati seeking protection in New Zealand on the basis of rising sea levels and environmental degradation as a result of climate change in Kiribati. 18 The IPT and the Courts accepted the evidence presented by the applicant of the impacts of climate change on Kiribatistorm surges, extreme high spring tides, flooding of residential areas, raised floors of residences, depletion of fishing stocks, diminution of arable land, contamination of drinking water by salt water, sewage contamination of water tables, and deterioration of the population's health. 19 Nevertheless, the application was rejected. It was found that the applicant could gain neither refugee status nor protected person status in New Zealand.
A Refugee Status and Complementary Protection
It is clear that in most cases, those who are displaced by climate change will not be able to seek protection under the refugee or complementary protection frameworks.
Convention Relating to the Status of Refugees 1951
A person is a refugee, for the purposes of the Refugee Convention and its 1967 climate change as "persecution", which requires an element of human agency.
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Secondly, even if it were accepted that climate change was a form of "persecution", the indiscriminate nature of its impacts precludes this persecution occurring on the basis of one of the five Convention grounds: race, religion, nationality, membership of a particular social group or political opinion. 23 Finally, many people displaced by climate change are also likely to still be within their home country when seeking protection.
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Therefore, while those who are displaced by climate change are not expressly precluded from gaining refugee status, an applicant would need to prove that an additional element constituting persecution on one of the Convention grounds was present.
25
The decision in Teitiota confirmed this analysis. The Refugee Convention definition of a "refugee" is incorporated into domestic legislation under s 129(1) of the Immigration Act, which requires that "a person must be recognised as a refugee … if he or she is a refugee within the meaning of the Refugee Convention". 26 The IPT and Courts found that while the term "refugee" may be used in the political realm to refer to those displaced by natural disasters or climate change, "it is abundantly clear that displacement of such refugees has not been caused by persecution" and, therefore, does not fall within the definition provided by the Refugee Convention. 27 It was noted that while "persecution" is not defined in the Convention, New Zealand has adopted a "human rights" approach, necessitating "the sustained or systematic violation of basic human rights demonstrative of a failure of state protection". 28 Human agency is, therefore, required. In addition, the Court found that it could not be said that people displaced by climate change "had become refugees on one of the five stipulated Convention grounds". 
C Responsibility to Protect
It has also been argued that the international community may be subject to an emerging "responsibility to protect" in relation to those who are displaced by natural disasters, such 54 AC (Tuvalu), above n 45. 55 AD (Tuvalu), above n 49, at [32] . 56 Rive, above n 51. 57 Rive, above n 51. 58 It is clear, therefore, that those who are displaced by climate change "fall through the cracks of international refugee and immigration policy".
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III Climate Change Displacement in the Pacific Region and Implications for New Zealand
This issue of the protection deficit at international law for those displaced by climate change is a global one. This paper argues, however, that it should be of particular concern
to New Zealand as a developed nation in the Pacific -a region referred to as "climate change ground zero".
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A Climate Change Displacement in the Pacific
PICTs are on the climate change front line. As low-lying states, they are vulnerable to sea level rise and the increased frequency of extreme sea-level events such as storm surges. To withhold action is to wait for a humanitarian crisis to occur, a situation which would require significantly higher levels of outward migration, with greater urgency, higher costs, and less scope for planning. 96 It would also give rise to a serious security threat in the region. As conditions become more challenging and resources more scarce, climate change has "the potential to … lead to considerable instability, disruption and conflict" in 90 Burkett, above n 76, at 3. September 2013); Rive, above n 67, at 3. 93 Rive, above n 67, at 1. 94 Rive, above n 67, at 3. 95 Rive, above n 67, at 8. 96 Wyett, above n 76, at 174. 
The Challenges of Pre-emptive Migration Schemes
In order for implementation to be successful however, the challenges inherent in such schemes must be addressed.
For many of those who choose to relocate to New Zealand, it is likely that migration will be a challenging process. Climate migrants will generally be moving from rural and developing communities, with limited financial resources. They are likely to face challenges in integrating into their new communities. 118 There is a risk that migrants could be subject to discrimination and that they may be locked into low-wage jobs as a result of low skill levels, or of having skills which are not suited to the New Zealand job 128 This has reduced population and resource pressures in Niue, but it has also accentuated market distortions, increased labour demands, increased disputes over land, and raised significant concerns about Niue's ability to maintain its cultural identity. 129 To ensure migration schemes have adaptive benefits for communities of origin, they must not counter the efforts of other adaptation programmes. It is important to try and avoid a "brain drain" with the outmigration of skilled community members. This might involve staggering movement, diversifying the nature of the schemes, facilitating temporary migration, encouraging the temporary return of permanent migrants, and encouraging migration from communities not currently benefiting from remittances. 130 New Zealand must also encourage the practice of remittance payments to ensure maximum financial benefit for PICT communities from migration, for example, by capping fees to reduce the costs of transfers.
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The implementation of migration schemes in response to climate change will also have costs for New Zealand, with an increased burden on finances and infrastructure. From a New Zealand perspective, a balance must be reached between trying to minimise the costs of such schemes, while also ensuring that once a commitment is made to implementation, there is sufficient investment to ensure they are successful. Costs will be reduced in the short term by encouraging migration of skilled migrants and migrants who are able to work or be trained in areas of skill shortage in New Zealand. Long-term costs will be reduced by providing the adequate support to migrants to ensure they are able to settle successfully in New Zealand.
V Policy Recommendations
This paper recommends that a New Zealand response to climate change displacement in the Pacific should involve the implementation of a range of voluntary, pre-emptive migration schemes, which facilitate mobility in the region for a diverse range of people, while balancing the interests of migrants, PICT communities and New Zealand. These schemes should build upon the pre-existing immigration framework, and include the expansion of permanent and temporary migration schemes and the implementation of labour-training programmes.
A Permanent Migration Schemes
One focus of New Zealand policy reform should be on increasing the ability of PICT citizens to gain residency in New Zealand through targeted schemes.
Current Scheme -The Pacific Access Category
New Zealand is unique in already having in place a scheme for permanent migration to New Zealand directed specifically at PICTs -the Pacific Access Category (PAC 
Options for Reform
The first focus for reform of the PAC should be on incrementally increasing quota numbers and expanding the scheme to other vulnerable PICTs. Quota numbers under the scheme are small. On-going population growth in islands such as Kiribati and Tuvalu is going to increase the number of people who may require relocation, and slowing or reversing this population growth will require significant increases in out-migration. 143 In the case of Tuvalu, because of its small population (10,000), these numbers are relatively low compared to New Zealand's overall residency programme. However in the case of Kiribati (population 100,000), "reversing population growth…will be impossible without major increases in outmigration". 144 Increased quotas under PAC would be one way of facilitating increased flows of migrants from these vulnerable PICTs.
A second focus for reform should be increased job-seeker support so that those who are selected under the ballot are able to take up their invitations for residency. There is some evidence that those who have been selected under the scheme have had difficulty finding appropriate employment. 145 While there are already some supports in place for those who are selected under the ballot (for example, employment agents in New Zealand who pass on CVs of applicants to prospective New Zealand employers, and the ability to travel to New Zealand on a visitor visa to search for a job), 146 more could be done to ensure those selected in the ballot are eligible for residence. This could include funding recruitment agents to actively seek out job opportunities for migrants who are unable to find their own employment. It could also include the provision of financial support to help those who need to travel to New Zealand on a visitor visa to search for work.
The scheme's regulatory framework should also be reconsidered. While the scheme's basis in the INZ Operational Manual means that reform of the scheme can be more easily achieved than if parliamentary support was required, it also leaves the PAC, as a unilateral scheme without a legislative basis, vulnerable to abolition or limitation. In order to better secure this migration pathway for climate change migrants it may be that the scheme itself should be given a legislative basis, or given the status of international legal obligation in the form of bilateral or plurilateral agreements with the Pacific countries of origin.
Limitations of Reform
A key limitation of the scheme, however, is that migration under PAC will not be possible for a large portion of PICT populations who are unskilled, and will not meet the age and language requirements, or will be unable to find a job in New Zealand 147 -the very people who are most vulnerable to the impacts of climate change. 148 Therefore, there are significant equity concerns about the scheme. The possibility for reform in this area, however, is likely to be limited. The removal of the requirements under the scheme would be unlikely to be politically viable, as this would involve far greater cost for New
Zealand. Migrants arriving without the necessary skills to adjust to life in New Zealand would require far greater settlement support, more akin to that provided to refugees.
Another concern about the expansion of the PAC is that in offering permanent migration to PICT community members who are more skilled, and therefore likely to play an important part in a community's ability to adapt to changing environmental conditions, there is a risk of reducing the adaptive capacity of communities. 149 Implementation, therefore, must balance New Zealand's interest in receiving migrants of a particular skill level, and the interests of PICTs in retaining human capital. This will be best achieved by ensuring that increased quota numbers do not exceed a level which is sustainable in terms of communities' adaptive capacities. Migration beyond this level should be facilitated 147 Bedford and Bedford, above n 102, at 107. through temporary migration schemes, which ensure the return of migrants with improved skill sets. Ensuring that communities receive the financial and social benefits of permanent out-migration will also help to mitigate any possible negative effects of the loss of human capital. This can be achieved by better facilitating remittance payments, and encouraging permanent migrants to return home temporarily, so that they can contribute their new knowledge and skills and extend the social network of PICT communities.
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B Temporary Labour Migration Schemes
A second strategy for facilitating migration between New Zealand and PICTs is to increase access to temporary migration.
Current Scheme -the Recognised Seasonal Employer Scheme
New Zealand introduced the Recognised Seasonal Employer (RSE) Scheme in 2007. The scheme grants migrants temporary visas to work in the horticulture and viticulture industries. Preference is given to workers from Pacific Islands Forum countries, and workers are granted seven-month visas (nine-month for those from Kiribati and Tuvalu), and they may return if they are recruited again. 151 To gain entry under the scheme, migrants must show that they have a job offer from an approved employer. 152 The scheme was designed to solve the shortage of seasonal labour workers in these industries and boost productivity, as well as benefiting temporary workers and their country of origin, and is designed to contribute to New Zealand's goals in the Pacific region regarding "economic development, regional integration and stability". The RSE Scheme has been deemed to be "best-practice" 154 and in many ways is a suitable climate change migration tool. The scheme provides the opportunity for migration to a wider group of people than those included under the PAC scheme, as it is targeted at unskilled workers. Migrants under the scheme are able to work temporarily abroad, earn an income, up-skill and then return home. 155 This allows them to remain in their communities for longer than might otherwise have been possible, and enhances the adaptive capacity of communities, as there is no permanent loss of human capital.
Migrants will return to their communities of origin, bringing with them new skill sets and financial resources. Indeed, participation in the scheme has raised incomes in both Tonga Bedford and Bedford, above n 102, at 126. respond to labour shortages it may be harder to predict the future capacity of the scheme, and it is likely the government would want to retain greater control of its terms.
Limitations of Reform
One concern with the expansion of such a scheme is that it does not deal with long-term migration pressures. In a strict sense this is true. However, relocation is "not simply a material infrastructure process … it is also a social process". 165 Many people do not want to migrate, or may not have the resources to do so permanently. 166 Temporary schemes offer these people another tool for in-situ adaptation. Secondly, temporary schemes allow greater migration flows while having less of a "brain drain" effect than permanent migrations schemes, which helps to ensure that out-migration does not counteract other adaptive benefits. 167 Finally, it is also clear that temporary schemes such as this do help to address long-term migration concerns. They allow migrants to develop networks and adapt to the culture in New Zealand, making future permanent migration a greater possibility.
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Another potential criticism of expansion of the scheme is that while the RSE is presented as being a "triple-win", there is also an argument that the biggest beneficiary is New Zealand, while migrants are locked into a low-wage, manual strata of the economy.
While the scheme was shown to increase household incomes in PICTs, migrants were earning relatively low wages. The median after-tax income in New Zealand reported by the seasonal migrants was $12,000. The implementation of a labour-training scheme would provide another migration pathway and would diversify the range of people in PICTs for whom migration is available as an adaptive response. Migration under a labour-training scheme avoids concerns about locking migrants into low-wage jobs, and plays an active role in upskilling participants. It would result in a diversification of the source of remittances being sent back to their home countries, which helps to ensure that there is a continual flow of remittances back to PICTs, even if there are livelihood shocks in New Zealand. It is also likely that the remittances paid would be higher under such a scheme, as migrants will be working in skilled occupations which are more highly paid. Finally, there are significant benefits to New Zealand in being able to target migration towards areas of labour shortage.
Ensuring Success of the Scheme
For the scheme to be a success, however, there needs to be consideration of the tension identified by the Australian review of the KANI which exists between ensuring that the scheme has development benefits for migrants and PICT communities, and the cost 175 Shaw, Edwards and Rimon, above n 172, at 11. 176 Shaw, Edwards and Rimon, above n 172, at 11. implications for New Zealand. A labour-training migration scheme has a high cost, especially in comparison to the PAC and the RSE schemes. These costs can be offset to some extent by having migrants contribute to the workforce in areas of skill shortage in New Zealand after they complete their training, which will simultaneously reduce population pressures and increase remittances for communities of origin. However, there are competing concerns: such schemes run the risk of reducing the adaptive capacity of PICT communities through the "brain drain" that may be effected by enabling highachieving school leavers to emigrate, and there would also be adaptation benefits to PICT communities if migrants return after completing their training and contribute to the health sector in the islands.
There are a number of options for achieving an acceptable balance between the cost burden and adaptive benefits. It may be that a scheme would only be financially viable if trainees were under a contractual obligation to work for a set period in New Zealand after graduation. It may also be the case that in order to effectively counter skill shortages in New Zealand, migrants will need to be encouraged or required to live and work in the provinces, rather than the main urban centres. It should be noted though that migrants will be more likely to settle successfully in larger urban centres, where community support networks are already established.
In order to maximise the adaptive benefits for communities and to try and avoid the negative effects of the loss of human capital, there could be a condition on participants who remain in New Zealand to return to their countries of origin periodically and volunteer their skills. Though studies of the KANI suggest that a strict requirement may not be necessary -participants felt it was important that they return as regularly as possible, contribute their skills and send money back to their home communities.
179
In order to ensure the scheme works successfully as a migration pathway, such a scheme should also provide greater job-seeking and residency support than the Australian scheme does. The programme should provide the option for trainees to be given a work 179 O'Brien, above n 173, at 119 and 125. placement once they have completed their studies, rather than leaving them to seek their own jobs, as is required under the Australian model. This will provide greater security for participants in the programme, who may find job seeking in the New Zealand market difficult, despite having earned the requisite qualifications. The scheme should also provide an automatic granting of residency to participants once they have completed their training (if they wish to stay in New Zealand), rather than requiring them to find work before this is provided. Again, this provides migrants with security and certainty, and would reflect a commitment on New Zealand's behalf for the scheme to work not only as a training scheme, but also as a migration pathway.
VI Conclusion
It is clear that international law provides insufficient protection to the millions of people worldwide who are likely to be displaced by the impacts of climate change. This is of particular concern to New Zealand. The Pacific Region is one of the most vulnerable in the world to the effects of climate change and is likely to experience high levels of outmigration. As a result, New Zealand will face increasing migration pressure from neighbouring PICTs as the situation nears crisis point.
A New Zealand policy response is required to address this concern of mounting migration pressures and the risk of a possible humanitarian disaster in the Pacific. This paper has argued that the most effective way of achieving this is through pre-emptive, voluntary migration schemes which facilitate movement between PICTs and New Zealand. Possible measures discussed include extending the Pacific Access Category and the Recognised Seasonal Employer Scheme, as well as introducing labour-training migration schemes.
These schemes allow migration to be used as a tool of adaptation for migrants and their communities, and allow for New Zealand to plan and manage migration, which will not be possible if migration occurs during full-scale humanitarian crisis. These schemes will help to ensure that where relocation is necessary, Pacific peoples will be able to migrate with dignity.
